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General Terms and Conditions of Sale and Delivery 

 

1. General  

These General Terms and Conditions of Sale (these “Terms”) 

govern the sale and delivery of all products (the “Products”), 

and all transactions incidental thereto, by or on behalf of 

RFbeam Microwave GmbH, a Swiss company (“RFbeam”), to 

any of its customers located in the United States (“Customer”).  

 

No other terms or conditions shall be of any force or effect un-
less specifically agreed upon by RFbeam in a writing duly ex-
ecuted by RFbeam. Any additional or different terms or condi-
tions contained in any Order (as defined below) or response to 
RFbeam’s confirmation shall be deemed objected to by 
RFbeam and shall not be binding on RFbeam. No general 
terms and conditions of Customer shall at any time form a part 
of any agreement between the Customer and RFbeam, even if 
such terms and conditions are not expressly rejected by 
RFbeam. 
 
These Terms supersede any and all prior oral quotations, com-

munications, agreements or understandings of the parties in 

respect of the sale and delivery of the Products and shall su-

persede any and all other terms and conditions contained in 

any Order (as defined below) placed by Customer or otherwise 

communicated by Customer.  

 

RFbeam’s failure to object to terms and conditions communi-

cated by Customer shall in no event be construed as an ac-

ceptance of any other terms and conditions. Any communica-

tion or conduct of Customer which confirms an agreement for 

the delivery of Products by RFbeam, as well as acceptance in 

whole or in part by Customer of any delivery of Products from 

RFbeam, shall be construed as Customer’s acceptance of 

these Terms.  

 

If Customer finds any provision in these Terms not acceptable, 
Customer must so notify RFbeam immediately and must reject 
the Products delivered under these Terms. Deviations from 
these Terms require RFbeam’s prior written approval. 
 
2. Offers, Orders and Confirmation  

RFbeam shall sell and deliver to Customer, and Customer 

shall purchase and accept from RFbeam, the Products de-

scribed in any order, agreement or quotation, or any combina-

tion thereof (an “Order”).  

All offers made by RFbeam are revocable at any time and sub-

ject to change without prior notice to Customer.  RFbeam may 

refuse an Order for any or no reason. No Order is binding upon 

RFbeam until the earlier to occur of RFbeam’s acceptance of 

the Order in writing or the delivery of the Products to the Cus-

tomer (a “Confirmed Order”).  Notwithstanding any prior confir-

mation of an Order by RFbeam, RFbeam shall have no obliga-

tion to deliver Products to Customer or otherwise perform any 

of its obligations set forth in a Confirmed Order or herein if Cus-

tomer is in breach of any of its obligations hereunder or such 

Confirmed Order.  

 

In the event Customer cancels or modifies any Confirmed Or-

der, Customer shall bear all of RFbeam’s costs and expenses 

associated with such cancellation or modification, including but 

not limited to cost of raw materials for such Confirmed Order, 

labor costs and storage expenses, and, in the event of a mod-

ification of a Confirmed Order by Customer, RFbeam shall be 

free to accept or reject such modification without any further 

obligation to Customer whatsoever.  

 

Each Confirmed Order shall be considered a separate agree-

ment between the parties to purchase and sell Products, and 

any failure to deliver Products under any Confirmed Order shall 

have no consequences for other deliveries.  

 

3. Prices 

The price of the Products shall be as set forth in the applicable 

Confirmed Order.  

 

The price of Products shall not include packaging, sales or use 

tax or any other similar applicable federal, state or foreign 

taxes, duties, custom dues, levies or charges in any jurisdiction 

in connection with the sale, delivery, and import of the Products 

to its country of destination (“Taxes”). Such Taxes shall be pay-

able by Customer and, if RFbeam is responsible for the collec-

tion thereof, such Taxes shall either be added to the price in-

voiced or be separately invoiced by RFbeam to Customer.  

Should any unforeseeable increases in RFbeam’s cost of ma-

terials or labor occur after the date of any Confirmed Order, 

RFbeam shall, in its sole discretion, be entitled to increase the 

agreed prices accordingly. 

 

4. Payment Terms 

Unless otherwise agreed in writing by RFbeam, the purchase 

price for the Products to be delivered under a Confirmed Order 

and all other amounts due in connection therewith shall be due 

and payable in US dollars within thirty (30) days following the 

date of RFbeam’s invoice for such Products without any dis-

count, deduction or offset whatsoever. In no event shall any 

loss, damage, injury or destruction, force majeure events or 

any other event beyond RFbeam’s control release Customer 

from its obligation to make the payments required herein.  Pay-

ment of all amounts due hereunder shall be made by wire 

transfer or credit card in the manner set forth on RFbeam’s in-

voice. 

 

Time is of the essence for the payment of all amounts due to 

RFbeam under any Confirmed Order.  If Customer fails to 

make payment of any amount when due, Customer shall pay 

interest to RFbeam at the rate of one and one-half percent 

(1.5%) per month or such lesser amount as may be permitted 

by applicable law starting from the due date until payment of 

such amount in full.  If Customer fails to comply with these 

Terms or the terms of any agreement between RFbeam and 

Customer, or if Customer becomes insolvent, all balances then 

due and owing to RFbeam shall become due immediately, not-

withstanding any agreed-upon payment periods.  All costs and 

expenses incurred by RFbeam with respect to the collection of 

overdue payments (including, without limitation, reasonable at-

torney’s fees, expert fees, and other expenses of litigation) 

shall be borne by Customer.  Every payment by Customer shall 

first be applied to pay for RFbeam’s cost of collection, then in-

terest owed by Customer, and then to the oldest outstanding 

claim. 

 

If RFbeam extends credit to Customer for the purchase price 
for any Products or any other amounts due to RFbeam, Cus-
tomer hereby grants to RFbeam as security for the timely pay-
ment and performance of all Customer’s payment obligations 
to RFbeam, a first priority security interest (the “Security Inter-
est”) in all Products heretofore or in the future delivered to Cus-
tomer for as long as such Products shall not have been sold by 
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Customer in the ordinary course of business (the “Collateral”). 
RFbeam shall be entitled to file any and all financing, continu-
ation or similar statements under the Uniform Commercial 
Code in any jurisdiction, and take any and all other action nec-
essary or desirable, in RFbeam’s sole and absolute discretion, 
to perfect its security interest in the Collateral and to establish, 
continue, preserve and protect RFbeam’s security interest in 
the Collateral. Customer agrees to take any and all actions and 
provide Customer with all information necessary to enable 
RFbeam to perfect and enforce this security interest in all juris-
dictions and vis-à-vis any of Customer’s creditors. This security 
interest shall remain in force until payment in full of the entire 
purchase price for such Products and any other amounts due 
to RFbeam by Customer.  RFbeam may, without notice, 
change or withdraw extensions of credit at any time. 
 
5. Delivery and Acceptance 

Unless otherwise agreed in writing by RFbeam, all deliveries 

of Products shall be made FCA RFbeam’s location at Schup-

pisstrasse 7, 9016 St. Gallen, Switzerland (per Incoterms 

2010) and title to and risk of loss for the Products shall pass to 

Customer upon delivery thereof to Customer’s common carrier.  

If Customer requests that RFbeam organize transportation on 

Customer’s behalf, RFbeam or its agent may select, without 

any liability to Customer, any commercial air, ship, motor or rail 

carrier or any combination thereof for the transportation of the 

Products and will notify Customer thereof in the Order Confir-

mation.  RFbeam shall not be responsible for any acts or omis-

sions of any such carrier.  

 

Customer shall, at Customer’s sole cost and expense, to obtain 

and maintain all regulatory and other permits, clearances, reg-

istrations, approvals and submissions required in connection 

with the import of the Products into the United States.  RFbeam 

agrees to cooperate with and, at Customer’s request and at 

RFbeam’s reasonable expense, provide such data, information 

and other reasonable assistance as Customer may from time 

to time reasonably require to obtain or maintain such permits, 

clearances, registrations, approvals or submissions.   

 

Any delivery times or dates communicated by or on behalf of 

RFbeam are estimates and shall not be binding on RFbeam. 

RFbeam may make partial delivery of Products to be delivered 

under any Confirmed Order and invoice Customer separately 

for such partial deliveries.  In no event shall RFbeam be liable 

for any delay in delivery, and no delay in delivery of any Prod-

ucts shall relieve Customer of its obligation to accept delivery 

thereof and make payment of any amounts due in accordance 

with these Terms. 

 

Customer’s failure to accept delivery of any Products pursuant 

to a Confirmed Order shall not release or excuse Customer 

from its obligation to timely pay all amounts due in connection 

with such Confirmed Order.  If Customer rejects or revokes ac-

ceptance of Products or fails to pay any amounts when due, 

RFbeam, in its sole and absolute discretion, may extend the 

period of delivery by such period as RFbeam may deem rea-

sonable, or withhold or cancel delivery of any Products, or can-

cel any or all Confirmed Orders without any further obligations 

to Customer whatsoever.  In such event Customer shall be re-

sponsible for any and all costs and expenses incurred or dam-

ages or losses suffered by RFbeam in connection with any 

such delay notwithstanding any action or inaction by RFbeam 

with regard to such delay. 

 

6. Examination and Conformity to Order  

Promptly upon receipt of any Products, Customer shall conduct 

a full and complete inspection of such Products as to any de-

fects and to confirm compliance with all requirements of the 

applicable Confirmed Order including without limitation the 

type and quantity. Customer shall notify RFbeam in writing of 

any apparent defects or non-compliance of such Products with 

the applicable Confirmed Order that Customer has or could 

reasonably have discovered during such inspection within 

eight (8) days from the date of receipt of such Products, and 

Customer shall notify RFbeam in writing within eight (8) days 

of the date on which Customer shall first have become aware 

of any hidden defect or non-compliance which could not rea-

sonably have been discovered during Customer’s initial in-

spection of the Products.  Notwithstanding anything to the con-

trary contained herein, any and all claims for defective or non-

compliant Products must be received by RFbeam within 

twenty-four (24) months of the earlier to occur of (a) the deliv-

ery of the Products pursuant to these Terms or (b) RFbeam’s 

notification of Customer that the Products are ready for deliv-

ery. 

 

If Customer fails to timely notify RFbeam of any defects or 

other non-compliance of any Products delivered or Customer 

uses, destroys or modifies any Products that Customer knows 

or should have known to be defective or non-compliant without 

RFbeam’s prior written consent, Customer shall be deemed to 

have unconditionally accepted such Products and waived all of 

its claims for breach of warranty or otherwise in respect of such 

Products. 

 

Products that RFbeam consents or directs Customer in writing 

to be returned shall be returned to RFbeam at Customer’s risk 

to the destination directed by RFbeam.  

 

7. Restrictions for the use of RFbeam products in mili-

tary applications 

RFbeam sensors must not be used in active weapon systems 

- neither in ammunition nor in firing systems (e.g. trajectory 

monitoring). RFbeam sensors must not be used in missile sys-

tems or unmanned aerial vehicles with a range exceeding 

300km. RFbeam sensors must not be used for the design, de-

velopment or production of biological, chemical or nuclear 

weapons. Furthermore, any use in a system intended to will-

fully harm any living creature is prohibited (tasers, guillotines, 

torture devices). RFbeam sensors must not be exported to the 

following countries: Cuba, Syria, Iraq and North Korea. 

 

8. Limited Warranty 

With respect to the Products, RFbeam warrants to Customer 

that the Products will be free of defects in material and work-

manship and conform with the requirements set forth in the ap-

plicable Confirmed Order for a period of 24 months from the 

date of delivery (the “Warranty Period”); provided that the Prod-

ucts are used for the purpose intended and are maintained, 

handled, integrated into other products, serviced and operated 

in accordance with RFbeam’s written instructions and manuals 

and are not altered, modified or repaired unless such altera-

tion, modification or repair shall have been authorized by 

RFbeam  in writing (the “Limited Warranty”).  Shipping costs 

for sending Products to RFbeam shall be borne by Customer.  

 

Except for the Limited Warranty, RFbeam makes no other 

warranties with respect to the Products, and no person is 
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authorized to make any warranties on behalf of RFbeam 

that are inconsistent with such Limited Warranty.  ANY 

AND ALL OTHER WARRANTIES, WHETHER EXPRESS OR 

IMPLIED, INCLUDING BUT NOT LIMITED TO THE WAR-

RANTIES OF MERCHANTABILITY, FITNESS FOR A PAR-

TICULAR PURPOSE OR NONINFRINGEMENT, ARE 

HEREBY EXPRESSLY EXCLUDED AND DISCLAIMED. 

 

If any Product defect entitles Customer to a claim under the 

Limited Warranty, RFbeam will, at its sole option, repair or re-

place the defective Product. Such repair or replacement shall 

be the sole liability of RFbeam and the sole remedy of Cus-

tomer with respect to such defective Product.  RFbeam shall 

bear the return shipping costs for claims covered by the Limited 

Warranty.  In no event shall any warranty claims be made after 

the expiration of the Warranty Period. 

 

All warranty claims shall be void and RFbeam shall have no 

responsibility to repair or replace Products damaged as a result 

of (a) inadequate use, storage, handling, operation, or mainte-

nance or unauthorized alteration, modification or repair of 

Products (including without limitation, the use, storage, han-

dling, operation, maintenance of Products or its integration into 

another product contrary to written instructions and/or recom-

mendations of RFbeam), or (b) acts or omissions of Customer 

or third parties following delivery of the Product, acts of nature 

or government, abuse, or other events beyond RFbeam’s con-

trol. 

 

In case of claims not covered by the Limited Warranty, Cus-

tomer agrees to pay RFbeam a processing fee of CHF 300.00 

including shipping costs for the return of the Products.  Cus-

tomer agrees to reimburse RFbeam all costs for examination, 

repair or replacement including shipping costs arising out of or 

in connection with such uncovered claims. 

 

Unless expressly warranted in writing in any Confirmed Order, 

RFbeam makes no warranty that the Products comply with ap-

plicable law, regulations or specifications in any jurisdiction in 

which the Products may be sold or marketed.  Any governmen-

tal or other approvals necessary in connection with the sale, 

marketing, distribution, use or export of the Products shall be 

Customer’s sole responsibility. 

 

Customer shall not be authorized to make any warranties that 

are inconsistent with the foregoing warranty, and any and all 

such warranties shall in no event be binding on RFbeam. 

 

9. Limitation of Liability 

In no event shall RFbeam be liable to Customer for any 

indirect, incidental, punitive, special or consequential 

damages, including but not limited to, damages for loss of 

profits, revenue, goodwill or use, whether in an action in 

contract, tort, strict liability, or imposed by statute, or oth-

erwise, even if Customer was advised of the possibility of 

such damages.  

 

RFbeam shall not be liable for, and Customer assumes re-

sponsibility and shall indemnify, defend and hold RFbeam 

harmless for, any and all claims, including without limitation 

claims for personal injury or property damages, resulting from 

the improper use, operation, or maintenance or unauthorized 

alteration, modification, repair of the Products or its integration 

to another product in contrary to RFbeam’s instructions and 

recommendations, or Customer’s failure to properly communi-

cate RFbeam’s instructions and warnings to users of the Prod-

ucts. 

 

Notwithstanding any of the terms contained herein, RFbeam’s 

liability for any claim – whether based upon contract, tort, eq-

uity, negligence or any other legal concept – shall in no event 

exceed the purchase price paid by the Customer for the Prod-

ucts giving rise to such claim.  Customer hereby acknowledges 

and agrees that the provisions of these Terms fairly allocate 

the risks between RFbeam and Customer, that RFbeam’s pric-

ing reflects this allocation of risk, and but for this allocation and 

limitation of liability, RFbeam would not have entered into an 

agreement with Customer to sell Products to Customer.  

 

In jurisdictions that limit the or preclude limitations or exclusion 

of remedies, damages, or liability, such as liability for gross 

negligence or willful misconduct or do not allow implied war-

ranties to be excluded, the limitation or exclusion of warranties, 

remedies, damages or liability set forth in these Terms are in-

tended to apply to the maximum extent permitted by applicable 

law, and these Terms shall be deemed amended to comply 

with such limitations or exclusions.  Customer may also have 

other rights that vary by state, country or other jurisdiction. 

 

10. Confidential Information.   

“Confidential Information” means: (i) all data, software, know-
how, trade secrets, and other business or technical information 
of RFbeam that is designated by RFbeam as “confidential” or 
“proprietary” at the time of disclosure or due to its nature or 
under the circumstances of its disclosure Customer knows or 
has reason to know should be treated as confidential or propri-
etary. 
 
Customer shall not disclose RFbeam’s Confidential Infor-
mation to any third party except to those of its employee, sub-
contractors or other authorized third parties who have a bona 
fide need to know such Confidential Information for the perfor-
mance or enforcement of these Terms; provided that each 
such employee, subcontractor or authorized third party is 
bound by a written agreement that contains use and nondis-
closure restrictions consistent with the terms set forth in this 
Section.  Customer shall employ all reasonable steps to protect 
the other RFbeam’s Confidential Information from unauthor-
ized use or disclosure, including, but not limited to, all steps 
that it takes to protect its own information of like importance.  
The foregoing obligations will not restrict Customer from dis-
closing the other Party’s Confidential Information: (i) pursuant 
to the order or requirement of a court, administrative agency, 
or other governmental body, provided that Customer gives rea-
sonable notice to RFbeam to contest such order or require-
ment; (ii) to its legal or financial advisors; and (iii) as required 
under applicable securities regulations. 
 
Each Party hereby agrees that all Confidential Information 

communicated to each other before the effective date of these 

Terms or any Confirmed Order, shall be governed by the pro-

visions of this Section 9. 

 
11. RFbeam Materials 

RFbeam and/or its affiliates, as applicable, shall exclusively 

own all rights, title and interest in and to any utilities, technol-

ogy, processes, inventions, devices, methodologies, tech-

niques, data, information and materials including work results, 

software, data carriers and other documentations, of any kind 

used by RFbeam or its personnel in connection with the Prod-

ucts including without limitation all work results, software, data 
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carriers, documentations as well as all RFbeam Confidential 

Information provided to Customer (the “Rfbeam Materials”).  In 

the absence of any agreement entered into by Customer with 

RFbeam with respect to any RFbeam Material, Customer shall 

not use, distribute, copy, modify, alter or expand any RFbeam 

Material without the prior written approval of RFbeam.  

RFbeam Materials, worldwide patent rights (including patent 

applications and disclosures), copyright rights, trademark or 

service mark rights, moral rights, trade secret rights, know-how 

and any other intellectual property rights therein, and any im-

provements by RFbeam thereto shall be the sole property of 

RFbeam.  Customer shall have no rights in the RFbeam Mate-

rials except as expressly agreed to in writing by the parties. 

 

If the use, sale, combination or importation of the Product con-

stitutes an unauthorized use, misappropriation or infringement 

of an intellectual property right of a third party, (“Infringing 

Product”), RFbeam may, at its sole option: (i) procure for Cus-

tomer the right to continue using or combining the Infringing 

Product; (ii) replace the Infringing Product with a non-infringing 

version of equivalent function and performance; or (iii) modify 

the Infringing Product to be non-infringing without detracting 

from function or performance, provided that Customer shall 

have promptly notified Rfbeam of any such claim, suit, pro-

ceeding, or threat with respect to the Infringing Product (“IP 

Claim”). 

 

Notwithstanding the foregoing, RFbeam shall have no respon-

sibility for any IP Claim arising from i) unauthorized modifica-

tions of the Product or ii) combination of the Product with an-

other product, by Customer or a third party on behalf of Cus-

tomer in contrary to RFbeam’s instructions, if such IP Claim 

would not have arisen but for such modifications or combina-

tion. 

 

12. Miscellaneous 

If any provision contained in these Terms or any Confirmed 
Order is held by final judgment of a court of competent jurisdic-
tion to be invalid, illegal or unenforceable, such invalid, illegal 
or unenforceable provision shall be severed from the remain-
der of these Terms or such Confirmed Order, and the remain-
der of these Terms or such Confirmed Order shall be enforced. 
In addition, the invalid, illegal or unenforceable provision shall 
be deemed to be automatically modified, and, as so modified, 
to be included in these Terms, such modification being made 
to the minimum extent necessary to render such provision 
valid, legal and enforceable.  
 
In the event of a violation or threatened violation of RFbeam’s 
proprietary rights, RFbeam shall have the right, in addition to 
such other remedies as may be available pursuant to law or 
these Terms, to temporary or permanent injunctive relief en-
joining such act or threatened act. The parties acknowledge 
and agree that legal remedies for such violations or threatened 
violations are inadequate and that RFbeam would suffer irrep-
arable harm.  
 
Customer may not assign its Order or any right or interest 
therein or any other obligation arising hereunder without 
RFbeam’s prior written consent.  
 
RFbeam’s waiver of any breach or violation of these Terms or 
the provisions of any Confirmed Order by Customer shall not 
be construed as a waiver of any other present or future breach 
or breaches by Customer. 
 

The parties hereto are independent contractors and nothing in 
these Terms will be construed as creating a joint venture, part-
nership, employment or agency relationship between the par-
ties. 
 
Notices by a party regarding the exercise of rights and obliga-
tions under a Confirmed Order must be signed by authorized 
representatives of such Party, and delivered via courier, mail 
or e-mail to the other Party’s address indicated in the Con-
firmed Order, provided that a notice by e-mail shall only be val-
idly given if receipt thereof is acknowledged in writing by the 
recipient. 
 
13. Entire Agreement; Conflicts.   

These Terms, including the applicable Confirmed Order, con-

stitute the entire and exclusive agreement of the parties re-

garding the subject matter hereof and supersedes any and all 

prior or contemporaneous agreements, communications, and 

understandings (both written and oral) regarding such subject 

matter.  In the event of a conflict between the provisions of 

these Terms and the provisions of a Confirmed Order, the pro-

visions of the Confirmed Order will govern and control.  These 

Terms may only be modified or any rights under it waived by a 

written document executed by both parties. 

 

14. Applicable Law and Jurisdiction  

These Terms and the Confirmed Orders shall be governed by 

and construed in accordance with the laws of Switzerland with-

out giving effect to the principles of conflict of laws thereof.  The 

United Nations Convention for the International Sale of Goods 

(1980) shall not apply. 

 

Any dispute, controversy or claim arising out of or relating to 

these Terms and any Confirmed Order, including but not lim-

ited to the execution, performance or termination thereof or to 

any issue of liability arising out of the performance of these 

Terms or any Confirmed Order, which the parties have not 

been able to settle amicably shall be submitted to the exclusive 

jurisdiction of the courts with jurisdiction in St. Gallen, Switzer-

land, unless otherwise agreed to by the parties thereto.  Each 

party hereby waives any and all claims, pleas or defenses (in-

cluding without limitation a plea for forum non conveniens) that 

would permit such party to seek the jurisdiction of any courts 

or arbitration tribunals other than those set forth in the preced-

ing sentence. 

 

EACH PARTY HEREBY WAIVES, TO THE FULLEST EX-

TENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT 

MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEED-

ING DIRECTLY OR INDIRECTLY ARISING OUT OF OR RE-

LATING TO THESE TERMS. 

 

Version 03, dated 18.04.2023 


